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Leg^X aspects of reqiiest by cci^nsel for Jack 

for infcCTsatioa aad ssat^rials in posscBsioa o£ Varreti 

Cossni Bsion , :__ . 



If Bisy part of th& infcriEatioa aad mterlal^f ,caUe^ 
for in Buby^s aijespisg request Is laade available tq-hlia 
by the Cojsi^ssiCT before his tidal^ such action 
'Ffhoily a mtter of grace based oc reasons of policy, and ^ 
is not required by law. The ease vculd probabl^ bd true 
even during the progress of the trial* On no 
he be entitled at any tlase to all the infomiatio 
isaterial requested* 1/ - ^ ' 

After the trial has begun, Ruby Tjould^ ttnder XcKas lK^^y 
be entitled, at the discretion of the trial courts to inspec- 
tioii of previously tiade statements and reports of prosecution 
witnesses, at least if these papers are available to the 
prosecutor, and would have an absolute right to inspect thesn 
if they are used in any way before the jury. Fallura to grant 
inspection even when not a matter of ri^t would usually be 
an abuse of discretion if inspection is tmeessary to avoid 
prejudice to the defense or to enable the defense to determine 
If it has been prejudiced, unless a reviewing court can fise 




1/ He appar^tiy seeks all the evidence, reports and minates 
which the CcCTsieslon has. Since his defense will apparently 
be not that he did not kill Oswald but that his state of mind 
was BiMih that ha was uot responsible for doing so, he should 
logically have an interest only in that evidence In the hands 
of the CcEHsiisiiion which may bear on his state of mind* Even 
the latter category of evidence is broader in scope than 
i«juld be covered by procedures for the discovery of prose* 
cut ion csr official infoncation undar either Tescas or federal 
law, since neither law are stateassnes prodiscable us less 

the parson who mde the statement has testified* j^eCQlVed 
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trca trh^ papers ±a question any error was hairmXess. 

Whare, as here ^ the mteriais In question are not in 
the hands o£ the prosecutor but rather are In federal hands ^ 
te is TCCy raiiJcely that their prodcietloit coold affectively 
he conpeXled^ either hy process of the state trial court 
or In ^ay Independent proceedins that might be hrenght in 
a federal court for such a jasrpose. Apart frtm the lU&ell* 
hood that any such efforts to obtain production could he 
snccess&Uy resisted on grounds of p^vllege^ sovereign 
iTscaualty, federal suprcMcy; ■ a^l/or other bases^ the only 
sanction ordinarily w^lable to coc^I production Is dis- 
missal of the indlctm^t^ striking the testimony of the 
vltness involved^ or othear action detrlm^tal to a conviction, 
and this iraiuld seem legally inappropriate beeatisa it would be 
a penalty itq^sed upon the State of Teras as prosecutor be- 
cause of a federal refusal to produce bey^d state control^v; 

On the other hasad, if socie direct sanction such as contempt 
i^ere sou^t to cnfOTce production, tha effect vouid be to 
deprive the federal govensuent of its ordinary option to 
refuse production at the price of dropping or wsakeniiig . 
its case,, a price it c an no t pay in a state prosecution^ 3/ 

Yf V, Stata ,~367 2d 349 (T&s^ Cr, App, 1963, first 

and second rehearings denied 1953) (conviction of burglary 
affirmed where trial court had denied inspection of police 
vitness^s offense report but had attached the report to the 
appeal papers, so that appellate court could sea that denial 
of inspection had not prejudiced the defense); Cask^ v* State , 
353 S*¥* 2d 467 (Xesc* Or* App* 1S61, rehearing denied 195^ 
(^marijuana .cdnvlctlOT reversed where, after testiioony of arrest- 
ing officers, court had denied request to order prosecutor to 
produce for use in cross-^ramii^tlon reports they made at tiiEe 
of arrest and sot used in courtroom, holding such denial ms 
an abuse of diBcretion); also see Robertsofu v* State , 3$1 S,Wp 
2d 383 CXer* Cr, App* 1962); t^rtlneg v> State , 354 S,W* 2d 
936 (Xex* Cr* App. 1962). 

3/ Both the. Jencks case ^ad the J^cks Act make it plain 
that the government's duty to produce, ^en it exists, is 
part of an option to i^^ch the govermeat is entitled of 
either producing or being disadvantaged or defeated in its 
prosecution efforts* Jeneks v* Halted States > 353 U*S, (contM) 
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I?evcrthele5$^ it Is ccmesiwbla that a total aad 
persistent denial by the Ccnsdsdion of 3nby*s re^iuest 
Slight Indirectly assist In his dafense (apart froaa any 
BjBopathy It Tsl^c engender for hla)^ fas it sdght afford 
him a basis for a claim that hia right to a fair trial has 
been frustrated and that^ If state court caimot coctpel 
prodnction of necessary papers in the Cosssissicm^s ^les^ 

It shfmid direct his acquittals Snch a claim mL^z techM- 
tally ba predicated on an alleged dsilml of due jnrocess 
toider the Fourteentdi ^lendwirot, or even the Fifth amendmexit^ 
©r both> on the theory that a fair trial hes &ustrated by 
the trial cmart* the CossndLssiDnp or both^ enggestliig. a 
possibility. o£ nltlTO te review in the Suprsae Courts , labile 
to reverse a conviction because ©£ failure of efforts to. 
obtain inspectlcn In these circtrsstances would seem very 
unlikely^ particularly because any such reversal would seexi 
to smka federal prodnction of dacments on a defendant*© 
behalf & requisite of successJ^ state prosecution^ such 
a result^ if ^csed necessary to avoid Injustice, tdgtit 
perhaps he rationalised as essentially giving defendants 
the same rights in state as in federal criminal matters, 
a fortHula which is hardly novels An ©utcOTae of this nature 
would seem aliaost impossibls if Ruby*s request Is dealt with 
reasimably and fairly on the basis of policy rather than law. 
Barring legal doctrines that calght be fashioned or adapted to 
rationalize a decision in favor of Suby on this issue, the 
only legal obligation of a government to disclose Informaticn 
to a defendant seems to arise out of the prosecutor-defendant 
relationship, and tteis does not esclst if the demand is made by 
one other ^an the defaiidantj or as here is addressed to a 
government other than the prosecucing govemsseat. 

For these reasons^ the Coccsissich would not appear to be 
legally required to turn over to Ruby the x^terials requested. 
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3/ (e<aat*d)657 U957>; IS U.S.C. 5 3500(d). Contrary to 
the discussion on p. 7 of the Saby request to the affect 
that tha Jeiscks principle calls for federal production of 
doctatents in a state prosecution, there is nothing in the 
cases cit€^ in the request to stgjport such a view. 






